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Land Acknowledgement

We acknowledge that we are on the traditional
territory of many nations including the Mississaugas
of the Credit, the Anishnabeg, the Chippewa, the
Haudenosaunee and the Wendat peoples and that

this territory is now home to many diverse First
Nations, Inuit and Métis peoples.
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Legal Disclaimers

We’'re lawyers and know that legal disclaimers are never fun to read, but sometimes necessary to have. To clarify the
legal scope and intent of our webinars, here are our general legal disclaimers that apply to all SpringLaw videos,
webinars and content on our YouTube channel:

1) The content of this webinar should not be relied upon as legal advice. If you require legal advice, please contact
one of SpringLaw’s lawyers, or you may wish to consult with the Law Society of Ontario for a listing of lawyers in
Ontario.

2) Attending, accessing or viewing any SpringLaw webinars does not create a lawyer-client relationship with
anyone at SpringLaw. That will only happen after you formally sign a Legal Services Agreement with us.

3) You should apply your own judgement in making any use of any content from our webinars, including the use of
the information as the basis for any conclusions. Every case and set of facts is different and unique to you - our
videos are informational only.

4) The law changes quickly in Canada. We do not guarantee that the content of our recorded webinar videos is
accurate, complete or up-to-date given how quickly the law can change. SpringLaw assumes no obligation to
update the content. We assume no responsibility for errors or omissions in the content or other documents that
are referenced by or linked to in our videos. The content of this webinar may be changed without notice to you.

Please contact us at info@springlaw.ca if you have any questions about any of our content or your legal matter
generally. 5
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Presentation Roadmap

e The Who, What & How of Employment Litigation
e Tips to Save Time & Money

e The Why & the How of Avoiding Litigation

e Settling Versus Going to a Hearing

e |[f Litigation Cannot be Avoided

¢ Final Thoughts/Key Takeaways
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Who - The Plaintiff and the Defendant

e This webinar is geared toward employers faced
with litigation, in a non-unionized context

e The employee is typically the plaintiff/applicant

e The employer is typically the defendant/
respondent
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What Typically Leads to Litigation?

e Wrongful Dismissals
e Workplace Harassment
e Human Rights Violations

e Breach of Contract
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Avenues for Taking Legal Action

e Civil Action
o Regular
o Small Claims

e Human Rights Application/Complaint
e ESA Claim

e Other:
o Canada Labour Program

10
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Civil Action General Steps

1. | General Litigation Steps 6. | Mandatory Mediation

Statement of Claim (generally . .
within 2 years of incident) 7. | Motions (optional)

3, | Statement of Defence (Within20 | g | £, hange of factums and trial records

days)
4. Z:{?g (not mandatory) (within 10 9. | Trial (could be years after SOC)
5. | Examinations for Discovery 10. | Appeal (optional)

11
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Small Claims Steps

1. Plaintiff’s Claim

2. Defence (within 20 days)

3. Defendant’s Claim (within 20 days)

4, Defence to Defendant’s Claim (within 20 days)

3. Settlement Conference

4. Trial
12
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Things to Consider

e Cost Awards
e Unpredictability

e Delay
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Human Rights Claim

Claims of discrimination on the following grounds:

e Age e Gender identity, gender expression
e Ancestry, colour, race e Receipt of public assistance (in

e Citizenship housing only)

e Ethnic origin e Record of offences (in employment
e Place of origin only)

e Creed e Sex (including pregnancy and

e Disability breastfeeding)

e Family status e Sexual orientation.

e Marital status

(including single status)

14
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Human Rights Steps

Disclosure of Documents to be Relied on and

1. | Application (within 1 year of incident) 8. Witnesses Statements (at least 21 days before
hearing)

2. | Response 9. Case Conference

3. | Reply 10. | Hearing (usually 1-2 years from Application)

4. | Mediation (optional) 11. | Decision (written weeks or months after Hearing)

5. | Notice of Hearing 12, Req'u.est for Reconsideration (within 30 days after
decision)

6. Disclosure of Arguably Relevant Documents (45 13. | Judicial Review

days after Notice of Hearing)

Disclosure of Documents to be Relied on and
7. | Witnesses Statements (at least 21 days before
hearing)

Optional: Request for an Order, Summary Hearing...
15
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Tips To Save Time & Money

e Litigation Insurance

e Provide a chronology of events
e Gathering and saving evidence
e Organizing documents

e Be open to settlement (where possible)

17
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Why Avoid Litigation?
e Costs
e Time
e Stress

e Publicity & PR
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Best Practices To Avoid Litigation

1. Seek legal advice before acting
e Ex. Constructive dismissals, terminations for cause

2. Provide employees with employment contracts
e Employment Standards Act notice vs. common law notice

3. Have a solid termination provision
e Unenforceable provisions do not reduce exposure

4. Be open to compromise and settlements
e As part of the cost of doing business

20
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Settling Versus Going to a Hearing

e Understand the Strengths and weaknesses of your
case

e What is the Strategy - How to make litigation work for
you either way

e Get a litigation budget from your Legal Counsel
o Fees can be unpredictable, cost awards won’t cover

everything you invested 22
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If Litigation Can’t Be Avoided

¢ Anticipate costs
e Consider litigation insurance
e Be strategic (cost-benefit analysis)

e Address publicity/reputational concerns

24
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Final Thoughts/Key Takeaways

e Often best to avoid litigation
e Retain a lawyer

e Take steps in the beginning to ensure legal
compliance

26
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Questions?

To learn more about our team: https://springlaw.ca/team/

To connect with our legal team:

Marnie Baizley - mbaizley@springlaw.ca
Jessyca Greenwood - jgreenwood@springlaw.ca
Lindsay Koruna - [koruna@springlaw.ca

Danielle Murray - dmurray@springlaw.ca

Gaya Murti - gmurti@springlaw.ca

Hilary Page - hpage@springlaw.ca

Emily Siu - esiu@springlaw.ca

Lisa Stam - [stam@springlaw.ca

| Spring
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Sign up for future SpringForward Legal Updates:
https://springlaw.ca/employers/springforward-legal-updates/

Sign up for our monthly Newsletter: www.springlaw.ca
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