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Land Acknowledgement

We acknowledge that we are on the traditional territory
of many nations including the Mississaugas of the Credit,
the Anishnabeg, the Chippewa, the Haudenosaunee and
the Wendat peoples and that this territory is now home to
many diverse First Nations, Inuit and Métis peoples.
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Legal Disclaimers

We’re lawyers and know that legal disclaimers are never fun to read, but sometimes necessary to have. To clarify the
legal scope and intent of our webinars, here are our general legal disclaimers that apply to all SpringLaw videos,
webinars and content on our YouTube channel:

1)  The content of this webinar should not be relied upon as legal advice. If you require legal advice, please
contact one of SpringLaw’s lawyers, or you may wish to consult with the Law Society of Ontario for a listing of
lawyers in Ontario.

2) Attending, accessing or viewing any SpringLaw webinars does not create a lawyer-client relationship with
anyone at SpringLaw. That will only happen after you formally sign a Legal Services Agreement with us.

3) You should apply your own judgement in making any use of any content from our webinars, including the use
of the information as the basis for any conclusions. Every case and set of facts is different and unique to you -
our videos are informational only.

4) The law changes quickly in Canada. We do not guarantee that the content of our recorded webinar videos is
accurate, complete or up-to-date given how quickly the law can change. SpringLaw assumes no obligation to
update the content. We assume no responsibility for errors or omissions in the content or other documents
that are referenced by or linked to in our videos. The content of this webinar may be changed without notice
to you.

Please contact us at info@springlaw.ca if you have any questions about any of our content or your legal matter
generally.
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Presentation Roadmap

e What is the Duty to Accommodate
e Asking for Medical Information

e Frustration of Contract

e Job Abandonment
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Employee Entitlements to Medical Leave

e Employment Standards Legislation
o Ontario: 3 unpaid sick days per year

e Human Rights Code

o Ontario:s. 17
e Workers Compensation Legislation

e Common Law
e Employment Agreement and Employer Policies
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What is the Duty to Accommodate?

e Legal duty imposed on employers

e Arises out of ss. 17 & 24 of the Ontario Human
Rights Code

e Begins with a request from an employee (or where
the employer reasonably ought to know an
accommodation may be required)

e Requires some modification in the workplace:
change of hours, shifts, work assigned, equipment
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S. 17 of the Code

Disability
17 (1) A right of a person under this Act is not infringed for the reason only that the person is incapable of
performing or fulfilling the essential duties or requirements attending the exercise of the right because of

disability.

Accommodation

(2) No tribunal or court shall find a person incapable unless it is satisfied that the needs of the person
cannot be accommodated without undue hardship on the person responsible for accommodating those
needs, considering the cost, outside sources of funding, if any, and health and safety requirements, if any.

Determining if undue hardship

(3) In determining for the purposes of subsection (2) whether there would be undue hardship, a tribunal or
court shall consider any standards prescribed by the regulations.

(2) whether there would be undue hardship, a tribunal or court shall consider any standards prescribed by
the regulations.
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Undue Hardship

e Core duties
e Safety

e (Cost
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Key Concepts

e Accommodation is an individualized process

e The process involves a dialogue between employee
and employer (and union, if applicable)
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Medical Information

e Employers are entitled to medical information reasonably necessary to
support the right to a medical leave
e Employers are not entitled to know the specific diagnosis
e Employer must determine the extent of an employee’s limitations or
suitability of accommodation request
o The limitations the disability places on the employee's physical or
mental capacity
o The prognosis for recovery
o The expected timeline for the employee's recovery and return to
work
e Document, document, document!
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Long Term Absences &
Frustration of Contract

e Frustration occurs when:
o an unexpected event prevents the parties from
performing the basic obligations of the employment
contract/relationship

e Clear medical evidence illustrating permanent
incapacity or inability to RTW in a reasonable amount
of time is necessary
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LTD and Frustration of Contract

e Effect of LTD on frustration depends on:
o Terms of the LTD plan

o Facts of situation
e Employer can still claim frustration when employee

is receiving LTD benefits
e LTD benefits may require increased tolerance for

absence
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Claiming Frustration

e Rare, unpredictable and difficult to prove

e Fact-driven analysis dependent on medical
evidence
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Job Abandonment

e Applied when an employee’s actions reveal:
o A clear and unequivocal intention to no longer be
bound by the employment contract

e Treated as a resignation

e Case of abandonment must be properly ‘built’
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Job Abandonment is Not...

e A brief absence whether explained or
unexplained

e Meeting silence with silence
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Job Abandonment & Human Rights

e Abandonment often involves protected grounds
that employers must be sensitive to

e Often engages the need for accommodation

e Failure to participate in the accommodation process
may lead to a finding of abandonment
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Practical Tips for Abandonment Claims

e Attempt to understand before claiming
abandonment

e Attempt to contact the employee
o Try again, and again

e Set reasonable deadlines

e |nform employee of the consequences of failing to
respond
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Key Takeaways

e Employers must accommodate medically-based employee
absences to the point of undue hardship

e |[f thereis no reasonable prospect of a return based on the
medical prognosis, an employer may terminate based on
frustration of contract

e The onus is on employers to prove job abandonment and the bar
for frustration of contract is HIGH

e Employees are required to participate in the accommodation
process

e Document, document, document!
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Questions?

To learn more about our team:
springlaw.ca/team/

To connect with our legal team:

e Marnie Baizley - mbaizley@springlaw.ca
Matt Chapman - mchapman@springlaw.ca
Evaleen Hellinga - ehellinga@springlaw.ca
Danielle Murray - dmurray@springlaw.ca
Hilary Page - hpage@springlaw.ca
Emily Siu - esiu@springlaw.ca
Lisa Stam - Istam@springlaw.ca
Tiffany Thomas - tthomas@spring.ca
Gaya Murti - gmurti@springlaw.ca
Lindsay Koruna - lkoruna@springlaw.ca

Sign up for future SpringForward Legal Updates:

springlaw.ca/employers/springforward-legal-updates/ e L’

' s ("8
Sign up for our monthly Newsletter:
bt THANK YOU!
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