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Land Acknowledgement

We acknowledge that we are on the traditional territory 
of many nations including the Mississaugas of the Credit, 
the Anishnabeg, the Chippewa, the Haudenosaunee and 
the Wendat peoples and that this territory is now home 
to many diverse First Nations, Inuit and Métis peoples.
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Legal Disclaimers

Timmy 
doesn’t need 
a disclaimer 
but we do…
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We’re lawyers and know that legal disclaimers are never fun to read, but sometimes necessary to have. To clarify 
the legal scope and intent of our webinars, here are our general legal disclaimers that apply to all SpringLaw videos, 
webinars and content on our YouTube channel:

1) The content of this webinar should not be relied upon as legal advice. If you require legal advice, please 
contact one of SpringLaw’s lawyers, or you may wish to consult with the Law Society of Ontario for a listing 
of lawyers in Ontario.

2) Attending, accessing or viewing any SpringLaw webinars does not create a lawyer-client relationship with 
anyone at SpringLaw. That will only happen after you formally sign a Legal Services Agreement with us.

3) You should apply your own judgement in making any use of any content from our webinars, including the use 
of the information as the basis for any conclusions. Every case and set of facts is different and unique to you 
- our videos are informational only.

4) The law changes quickly in Canada. We do not guarantee that the content of our recorded webinar videos is 
accurate, complete or up-to-date given how quickly the law can change. SpringLaw assumes no obligation to 
update the content. We assume no responsibility for errors or omissions in the content or other documents 
that are referenced by or linked to in our videos. The content of this webinar  may be changed without notice 
to you. 

Please contact us at info@springlaw.ca if you have any questions about any of our content or your legal matter 
generally.

Legal Disclaimers

http://www.lso.ca/
mailto:info@springlaw.ca
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● Independent Contractors vs Employees
● Choose Your Own Adventure Decision Trees

Presentation Roadmap
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Workplace HQ 
Location

Employee Status Employee Location

#1 - Ahmed Ontario Canadian/PR Alberta

#2 - Barb in Toronto US Canadian/PR Ontario

#2A - Barb in California Ontario Canadian/PR US

#3 - Carlo Ontario Mexican Mexico 

#4 - Debbie Ontario UK Citizen Ontario, sometimes



Independent Contractors vs Employees
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Key factors to consider (not an exhaustive list):
● Who controls the hours of work, owns the tools, carries the risk of profit?
● Does worker rely on company for most of income or multiple clients/worksites?
● Can the worker decline work without losing the contract?
● Does worker carry company business cards or their own consultant cards?
● Does worker charge HST, issue invoices OR get a salary?
● Whether the worker is entitled to a benefits package, i.e. insurance coverage, paid vacation 

etc.?
● Whether the worker is allowed to hire help or subcontract the work?
● Whether the worker is engaged for an isolated project with a defined term, or whether the 

worker is integral to the business of the payor?
● Whether the worker is responsible to expenses associated with performing the work?

Independent Contractor vs Employee
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The New Mobile Workforce
● Contractor vs Employee status will dictate tax and employment law 

outcomes
● Our new workplace era is really testing Conflict of Laws concepts and 

application
○ What law applies if you can work from anywhere for a remote 

company?
● Starting points (but not necessarily the end point…): 

○ For tax law - follow where the money is earned and when it 
crosses borders

○ For employment law - follow where the worker lives
○ For corporate law - know when an “establishment” has been 

created



New Era of Workplace Locations

Workplace HQ 
Location

Employee Status Employee Location

#1 - Ahmed Ontario Canadian/PR Alberta

#2 - Barb in Toronto US Canadian/PR Ontario

#2A - Barb in California Ontario Canadian/PR US

#3 - Carlo Ontario Mexican Mexico 

#4 - Debbie Ontario UK Citizen Ontario, sometimes

Four examples of employees living in a different location than 
their employer



Choose Your Own Adventure Decision Trees



● ITco is a Canadian IT development corporation with an office in 
Toronto, ON. 

● Ahmed is a highly skilled IT developer who lives in Calgary, AB. Ahmed 
refused to relocate to Toronto, but agreed to a remote arrangement 
where he works from Calgary. He currently works from his condo, 
which is less than ideal because he is frequently interrupted by his 
young children. Ahmed asks IT to rent a small office/workspace for 
$1,500/month. 

Case Study # 1 
A resident worker in a different Canadian province 

Workplace HQ 
Location

Employee Status Employee Location

Ahmed Ontario Canadian/PR Alberta



Case Study # 1 
A resident worker in a different Canadian province 

Is Ahmed an 
employee or an 

independent 
contractor 

Employee

Independent 
Contractor 

Does ITco have a place of 
business in the other 

province, whether 
owned or rented? 

Consult with your tax 
advisor on whether or 

not ITco has a PE in 
the other province

ITco must determine 
income tax liabilities in 
the other province (ex. 
track profits and wages 
amongst jurisdictions)

Does Ahmed report to 
ITco’s establishment in 

person? 

ITco must make 
withholdings based on 

the rates of the province 
of the  establishment

ITco must make 
withholdings based on 
the location of ITco’s 
payroll department  

Consult with your 
tax advisor re 

GST/HST applicable 
to charges

ITco is required to make 
withholdings from 

Ahmed’s  employment 
income

If yesIf yes

If yes

If not

© Anna Malazhavaya   



Case Study # 2 
A resident worker in Canada for a foreign 
employer

● USco is a marketing company with workers in Canada 
● Barb is a project manager who works from her home in 

Toronto. and has been overseeing a large contact for USco in 
Canada for the past 4 years. She works under a contract and 
gets US$100/hour. 

Workplace HQ 
Location

Employee Status Employee Location

Barb in Toronto US Canadian/PR Ontario



Permanent Establishment (“PE”) under the Canada-US Tax Treaty 
(Note! Treaties with different countries may contain different PE tests)

“Fixed Place of Business” PE test: 
A US business will have a PE in Canada if it has a fixed place of business in Canada, including: a place 
of management, a branch, an office, a factory, a workshop, a mine, an oil or gas well, a quarry or 
any other place of extraction of natural resources, as well as, in certain cases, a construction site,  a 
drilling rigs or a ship. 

Deemed PE test: 
A US business will have a deemed PE in Canada if a US business has a person working in Canada and 
has , and habitually exercises in Canada, an authority to conclude contracts in the name of the US 
entity (brokers excluded).

Services PE test: 
- The Single Individual Test: the individual present in Canada for 183 days or more in any 12 months 
period AND during the period more than 50% of gross income derived from services in Canada by 
the individual or 
- The Enterprise Test: services are provided in Canada for an aggregate of 183 days or more in any 
12 months period with respect to the same or connected projects for customers who are residents 
of Canada or who maintain a PE in Canada



Case Studies #2 
A worker works in Canada for a foreign business

Is Barb an employee or 
an independent 

contactor of Usco?
Employee

Consult with your tax advisor regarding Usco’s Reg 
102 obligations whereby Usco must withhold at 
source. 

In addition, Usco needs 
- a Canadian Business Number and Payroll number
- File T4 slips 
Penalties for non-compliance 

What are Usco’s  
withholding 

obligations in 
Canada?

Independent Contractor 

Consult with your tax advisor 
regarding Usco’s obligations 
under Regulation 105

Is the independent 
contractor a resident of 

Canada

No withholding obligations for Usco
Consult with your tax advisor re GST/HST 

obligations

Yes

No

© Anna Malazhavaya   



What are Usco’s 
tax obligations in 

Canada?

Consult with your tax 
advisor whether or not 

Usco is carrying on 
business in Canada

Consult with your tax 
advisor whether or not 

Usco is a resident of 
Canada/US Treaty? 

Consult with your tax 
advisor whether or not 
Usco has a permanent 
establishment (PE) in 

Canada

Usco will have to report and pay tax in 
Canada on income attributable to to the 

PE

Consult with your tax advisor regarding 
Usco’s filing/reporting obligations in 

Canada

If yes

If not

Case Studies #2 
A worker works in Canada for a foreign business

© Anna Malazhavaya   



Case Study # 2A 
A Canadian/PR worker in the US for a Canadian 
employer

● What if Barb worked from her beach house in California for the 
same Canadian employer?

Workplace HQ 
Location

Employee Status Employee Location

Barb in California Ontario Canadian/PR US



● ITco is a Canadian IT development corporation with an 
office in Toronto, ON. 

● Carlo is a talented junior IT specialist who works from his 
home in Mexico. He works full-time for ITco. 

Case Study # 3 
A non-resident remote worker outside of Canada

Workplace HQ 
Location

Employee Status Employee Location

Carlo Ontario Mexican Mexico 



Is the worker an 
employee or an 

independent 
contractor 

Employee

Independent 
Contractor 

Consult with your 
tax advisor re 

GST/HST applicable 
to Carlo’s charges

Itco likely will not be subject to Canadian withholding requirements. 
However, Itco will still need to issue a T4 to Carlo. 

Consult with a Mexican tax advisor as Carlo’s wages may be subject to 
Mexican withholding requirements and reporting. 

Consult with a Mexican tax advisor as Carlo’s work may trigger tax 
implications for ITco in Mexico. 

Case Study # 3 
A non-resident remote worker outside of Canada

© Anna Malazhavaya   



● ITco is a Canadian IT development corporation with an office in 
Toronto, ON. 

● Debbie is a resident of the UK for tax purposes. She works for 
ITco’s office in Toronto and occasionally reports to its 
downtown office. 

Case Study # 4 
A non-resident worker in Canada

Workplace HQ 
Location

Employee Status Employee Location

Debbie Ontario UK Citizen Ontario, sometimes



Case Study # 4 
A non-resident worker in Canada

Is Debbie an 
employee or an 

independent 
contractor 

Employee

Independent 
Contractor 

Consult with your 
tax advisor re 

GST/HST applicable 
to Debbie’s charges

Consult with your tax advisor regarding Itco’s Reg 102 
obligations whereby Itco is required to make withholdings from 

employment income reasonably attributable to the duties of 
office or employment performed in Canada. Exemptions for 

CPP and EI may be available. If services are performed in 
Canada and in another country, apportionment may be 

required

As Debbie is a resident of a treaty country, she can apply for a 
Reg 102 withholding waiver

Consult with your tax advisor regarding Itco’s obligations 
under Regulation 105 whereby Itco is required to make 

withholdings of 15%  from fees in respect of services 
rendered in Canada. 

As Debbie is a resident of a treaty country, she can apply 
for a Reg 105 withholding waiver

© Anna Malazhavaya   
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Key Takeaways
● Start with the Employee v IC analysis
● Know when you are establishing a PE
● Follow the movement of money across borders - there will 

usually be a tax impact

● Talk to a tax lawyer early in the process!
Anna Malazhavaya at 

https://www.advotaxlaw.ca 

https://www.advotaxlaw.ca
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National Employment Contract 
for Your Mobile Workforce

● Give yourself a head start with our 
online template and contact us for 
legal customization

● https://springlaw.ca/product/contract-template/
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Questions?

THANK YOU!

To learn more about our team:  
springlaw.ca/team/

To connect with our legal team:
● Marnie Baizley - mbaizley@springlaw.ca
● Matt Chapman - mchapman@springlaw.ca
● Evaleen Hellinga - ehellinga@springlaw.ca 
● Danielle Murray - dmurray@springlaw.ca
● Hilary Page - hpage@springlaw.ca
● Emily Siu - esiu@springlaw.ca
● Lisa Stam - lstam@springlaw.ca
● Tiffany Thomas - tthomas@spring.ca 
● Gaya Murti - gmurti@springlaw.ca
● Lindsay Koruna - lkoruna@springlaw.ca 

Sign up for future SpringForward Legal Updates: 
springlaw.ca/employers/springforward-legal-updates/

Sign up for our monthly Newsletter: 
www.springlaw.ca

https://springlaw.ca/team/
mailto:mbaizley@springlaw.ca
mailto:mchapman@springlaw.ca
mailto:ehellinga@springlaw.ca
mailto:dmurray@springlaw.ca
mailto:hpage@springlaw.ca
mailto:esiu@springlaw.ca
mailto:lstam@springlaw.ca
mailto:tthomas@spring.ca
mailto:gmurti@springlaw.ca
mailto:lkoruna@springlaw.ca
https://springlaw.ca/employers/springforward-legal-updates/
http://www.springlaw.ca

