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Land Acknowledgement

We acknowledge that we are on the traditional
territory of many nations including the Mississaugas of
the Credit, the Anishnabeg, the Chippewaq, the
Haudenosaunee and the Wendat peoples and that
this territory is now home to many diverse First
Nations, Inuit and Métis peoples.
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Legal Disclaimers

We're lawyers and know that legal disclaimers are never fun to read, but sometimes necessary to have. To clarify the
legal scope and intent of our webinars, here are our general legal disclaimers that apply to all SpringLaw videos,
webinars and content on our YouTube channel:

1)  The content of this webinar should not be relied upon as legal advice. If you require legal advice, please contact
one of SpringLaw’s lawyers, or you may wish to consult with the Law Society of Ontario for a listing of lawyers in
Ontario.

2)  Attending, accessing or viewing any SpringLaw webinars does not create a lawyer-client relationship with anyone
at SpringLaw. That will only happen after you formally sign a Legal Services Agreement with us.

3)  You should apply your own judgement in making any use of any content from our webinars, including the use of
the information as the basis for any conclusions. Every case and set of facts is different and unique to you - our
videos are informational only.

4)  The law changes quickly in Canada. We do not guarantee that the content of our recorded webinar videos is
accurate, complete or up-to-date given how quickly the law can change. SpringLaw assumes no obligation to
update the content. We assume no responsibility for errors or omissions in the content or other documents that
are referenced by or linked to in our videos. The content of this webinar may be changed without notice
to you.

Please contact us at info@springlaw.ca if you have any questions about any of our content or your legal matter generally.
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Presentation Roadmap

1) What is the duty to accommodate?

2) Step 1:Inquire

3) Step 2: Substantiate

4) Step 3: Accommodate

5) Step 4: Communicate

6) Alternatives to the accommodation process

7) Takeaways
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Employee Accommodation: Where to start?

e Ontario Human Rights Code
o Ontario:s. 17

e Employer policies and contracts
o Accommodation
o Drug & Alcohol
o Discrimination/ Harassment
e Employee Assistance Programs/ benefits plans
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What is the Duty to Accommodate?

e When a disability interferes with job requirement or
enjoyment of a workplace benefit, the employer has a
duty to accommodate the employee to the point of
undue hardship
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What is the Duty to Accommodate?

e Procedural: obtain required information to assess the
employee’s disability and the availability of
appropriate accommodations

e Substantive: offer appropriate accommodations to
the point of undue hardship to allow the employee to
fully participate in the workplace
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Step 1: Inquire
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Step 1: Inquire: Does the employee have a
disability?

“disability” means,

e any degree of physical disability, infirmity, malformation or disfigurement that is caused by
bodily injury, birth defect or illness and, without limiting the generality of the foregoing, includes
diabetes mellitus, epilepsy, a brain injury, any degree of paralysis, amputation, lack of physical
coordination, blindness or visual impediment, deafness or hearing impediment, muteness or
speech impediment, or physical reliance on a guide dog or other animal or on a wheelchair or
other remedial appliance or device,

e a condition of mental impairment or a developmental disability,

e alearning disability, or a dysfunction in one or more of the processes involved in understanding
or using symbols or spoken language,

e a mental disorder, or

e an injury or disability for which benefits were claimed or received under the insurance plan
established under the Workplace Safety and Insurance Act, 1997; (“handicap”)
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Step 1: Inquire: Receiving Accommodation Requests and”
the Duty to Inquire

e Usually begins with a request from an employee

e Duty to inquire where the employer should reasonably be aware of a
need for accommodation

e The duty to inquire is very relevant for mental health issues:
o Often invisible
o Social stigma
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Step 2: Substantiate

e Generally- accept accommodation requests in good faith
e In meeting the duty to accommodate, employers can request
sufficient medical information to:
o Understand whether the employee has a disability (which
therefore triggers the duty to accommodate);
o Understand how the disability restricts the employee’s ability to
work; and
o Determine what accommodations may be appropriate in light of
the employee’s restrictions.
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Step 2: Substantiate

e Functional Abilities Form or note from medical practitioner

e As minimally intrusive as possible

e Information limited to the nature of the limitation or restriction, to
assess the employee’s needs, unless the employee volunteers
more info

e Disclosure of diagnosis: where reasonable and necessary

e Maintain confidentiality

www.springlaw.ca Trusted virtual counsel wherever your workplace




17




18

Step 3: Accommodate

e Duty is the same for mental and physical disabilities

e Guiding principles:
o Individualization
o Integration and full participation
o Most appropriate
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Step 3: Accommodate

e Based on guidance from the Ontario Human Rights Commission
e Employee duties:
o Make their needs known
o Answer questions/provide information regarding restrictions,
including providing information from health care
professionals
o Take part in discussions regarding possible accommodation
solutions
o Meet job standards once accommodation has been
provided
o Work cooperatively with accommodation providers and
experts
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Step 3: Accommodate

e Based on guidance from the Ontario Human Rights Commission
e Employer duties:

o Duty to inquire- even if employee has not formally made their
needs known
Accept accommodation requests in good faith
Actively investigate possible accommodation solutions
Keep records of accommodation requests and actions taken
Maintain confidentiality
Limit requests for information to those reasonably related to
the nature of the limitation or restriction
o Implement accommodation in a timely manner

O O O O O
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Step 3: Accommodate: Undue Hardship

e Core duties- employee must still
be able to perform basic job
duties with accommodation

e Safety - risk must be substantial

e Cost - significant burden on the
employer’s operations

www.springlaw.ca Trusted virtual counsel wherever your workplace



22

Step 3: Accommodate: Examples of Workplace
Accommodation

e Modifying job duties and deadlines
e Modifying break times or policies
e Allowing flexible work schedules

e Time off for recovery or treatment

www.springlaw.ca Trusted virtual counsel wherever your workplace






24

Step 4: Communicate

e Implement accommodations promptly
e Keep employees informed throughout the process
e Check-in with employees on leave at reasonable intervals

e Record all the steps you take!
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Alternatives to the Accommodation Process

e Frustration of contract
e Mutually agreeable separations

o Where initiated by the employee
o Proceed with caution
o Recommend and contribute to cost of employee’s
independent legal advice
e Risk assessments and terminations unrelated to disabilities
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Key Takeaways ”

e Employers have a duty to inquire where they should be reasonably
aware of a need for accommodation

Accept accommodation requests in good faith

Both employers and employees are required to participate in the
accommodation process

Employees need to be accommodated to the point of undue hardship
Communication is key and can lead to creative & positive outcomes
Document, document, document!

Lexd'’s blog! Navigating Disability Accommodation Requests: Balancing
Privacy and Information
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QUESTIONS
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Thank you!

To learn more about our team:
springlaw.ca/team/

To connect with our legal team: Lisa Stam

Sign up for future SpringForward Legal Updates:
springlaw.ca/employers/springforward-legal-updates/

Sign up for our monthly Newsletter:
www.springlaw.ca

Lisa Stam - Istam@springlaw.ca

Marnie Baizley - mbaizley@springlaw.ca
Tiffany Thomas - tthomas@spring.ca
Lexa Cutler - Icutler@springlaw.ca

Ben Currie - bcurrie@springlaw.ca
Gaya Murti - gmurti@springlaw.ca

Jessica Raposo

Marnie Baizley Tiffany Thomas Lexa Cutler

Amanda

Gaya Murti Termeulen

Pauline
Nyirabizimana

THANK YOU!
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